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Todd v. Sykes — Decided at Wytheville, June 15, 1899— Cardwell, «T: 

1 . Fraud — Undue influence — Burden of proof — Indicia of fraud — Presumption. 
In a suit to set aside a deed on the ground of fraud and undue influence, the bur- 
den of proof is, as a rule, on the plaintiff to prove the fraud and undue influence 
alleged, and such proof must be clear and convincing. But if indicia of fraud are 
proved so that the fraud may be presumed from the circumstances and condition 
of the parties or their intimate and confidential relations one to the other, as 
parent and child, or in any other way, the burden of proof shifts to the defend- 
ant, and he is obliged to repel the presumption of fraud and undue influence by 
strong and clear evidence. 

2. Fraud — Prima facie ease — Relationship of parties — Burden of proof. If the 
relationship of the parties and the surrounding circumstances cast doubt upon the 
payment of the consideration for a conveyance, the burden of proving such pay- 
ment and of showing good faith in the transaction is on the grantee. 

3. Fraud — How established. Fraud may be established by circumstantial evi- 
dence as well as by direct and positive proof, and in most cases circumstantial evi- 
dence is the only proof that can be adduced. A transaction, however, may, of 
itself and by itself, furnish proof of fraud so conclusive as to outweigh the answer 
of the defendant and even the evidence of witnesses. 

4. Fraud — Indicia — Relationship of parties — Case in judgment — Burden of proof. 
False admission of receipt of consideration, absence of means in the grantee, fail- 
ure on the part of the grantee to produce evidence supposed to be within his reach, 
unusual mode of payment, and want of clear proof, are among the indicia of fraud. 
Mere relationship of the parties is not alone a badge of fraud, but it strengthens 
a presumption arising from other circumstances, and calls for close scrutiny. In 
the case in judgment, the evidence raised a presumption of fraud and undue influ- 
ence against the defendant, and shifted the burden of proof upon him to establish 
the good faith and honesty of the transaction assailed by clear and strong proof. 
This he failed to do. 

5. Appeal and Error — Record — Opinion of trial judge. If the opinion of the 
trial judge is referred to in the decree deciding the cause as setting forth the reasons 
for his decision, it becomes a part of the record, and it is proper to copy it as a 
part of the record certified to the appellate court. 



Dulany and Others v. Smith and Others. — Decided at Wythe- 
ville, June 15, 1899.— Keith, P: 

1. Chancery Practice — BUI by legatee against executor and debtor — When al- 
lowed — Demurrer. A bill filed by a legatee against an executor and one who is 
indebted to, or has in hand property of, the estate of the testator, is not bad 
on demurrer for want of equity where it is charged that the executor is unfaithful 
to his trust, that he is colluding with the debtor of the estate, and that he is con- 
trolled by a desire to unfairly protect and promote the interests of such debtor to 
the prejudice of the rights of the legatee. 

2. Chancery Pleading — Discovery — Self-crimination. A defendant is not 
bound to answer interrogatories which will expose him to pains, penalties, or 
punishment, or to a criminal prosecution, or which will probably subject him to 



